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[Summary of Facts]

Ⅰ　In this case a single mortgage over real property secured several claims, and the guarantor for only one of the claims paid it off in subrogation. The proceeds from the realization of the mortgaged real property were insufficient to extinguish all the secured claims. The parties disputed over the allocation of the proceeds. The question was whether the obligee had priority over the guarantor and was entitled to receive all of the proceeds, or, in the absence of a specific agreement between the obligee and the guarantor concerning the satisfaction of their claims out of the proceeds, the parties had to share the proceeds in proportion to the balance of the claims held by the obligee and the amount of the claim acquired by the guarantor through subrogation. 

Ⅱ　X held three loan claims against Company A. (In the court of first instance and the lower court, the parties also disputed over whether or not these claims constituted a single claim. Both courts found that the claims were separate claims, and the Supreme Court’s decision in this case was predicated on this finding of fact. There seems to have been poor grounds to find that these claims constituted a single claim.) Y stood as joint and several guarantor to X for the obligations pertaining to these loan claims, and Company A created a mortgage over the real property in question, which it owned, as security for the loan claims, and also agreed to the registration of the mortgage to that effect. Company A was subsequently subject to a ruling for the commencement of reorganization proceedings under the Corporate Reorganization Act, at which point it forfeited the benefit of time in respect of the loan claims. After the expiration of the guarantee period in respect of two of the loan claims, Y paid off, in subrogation, the entire balance of the obligation pertaining to the one loan claim for which the guarantee period had not expired. On the issue of the reorganization security interests that X and Y held in the mortgage, the reorganization plan made final and binding for Company A stipulated that the real property in question was to be disposed of by sale, and performance would be effected out of the proceeds of that sale based on the order of security interests and rights to receive performance under substantive law. Since Company A’s trustee effected provisional performance by dividing the proceeds from the real property in question in proportion to the amount of the principal of the balance of claims held by X and the amount of the principal of the claim acquired by Y through subrogation, X sought remedies against Y including the refund of monies that X had been unable to receive in performance, on the basis of a claim for the return of unjust enrichment, arguing that it had a preferential right to receive performance over Y. 

Ⅲ　The court of first instance and the lower court upheld X's claim, ruling that where there is subrogation by performance with respect to any portion of a claim, it is reasonable to construe that the subrogee will be subordinated to the obligee in receiving the proceeds from the foreclosure of a mortgage that secured the claim in question (First Petty Bench of the Supreme Court, decision of 23 May 1985, Minshu Vol. 39 No. 4: 940), and that it is reasonable to take the view that what “where there is subrogation by performance with respect to any portion of a claim” here means is not limited to subrogation by performance in respect of any portion of one claim, but also includes, where a mortgage secures several claims, the subrogation by performance of the entire balance of one of those claims.

Ⅳ　Y filed a final appeal and a petition for acceptance of a final appeal. The final appeal was dismissed as claiming a mere contravention of laws and regulations. Whilst the petition for acceptance of final appeal was accepted, the reasons for the petition were all rejected other than that which claimed a misconstruction of provisions including Articles 500, 502(1), 398-14 and 489 of the Civil Code (prior to its amendment by Act No. 147 of 2004; the same applies hereinafter) and which asserted specifically that “the above decision of 23 May 1985 of the First Petty Bench of the Supreme Court was a ruling on the priority between an obligee and a subrogee where the subrogation by performance was effected with respect to any portion of a single claim – it was not a decision concerning where a single mortgage secures several claims and where the subrogation by performance is made by a guarantor for just one of those claims with respect to the entire balance of the obligation pertaining to that claim. In this event, the obligee and the guarantor are to obtain satisfaction from the proceeds in proportion to the balance of the claims held by the obligee and the amount of the claim acquired by the guarantor through subrogation.”
Ⅴ　This decision ruled as follows to reverse the decision of the lower court, and  remand the case so that the lower court could again conduct an exhaustive examination of the facts with respect to matters including whether or not there was an agreement to the effect that X would obtain satisfaction in preference to Y. (X asserted that there had been an agreement that X would receive performance in priority to Y. In addition, since Company A’s trustee had only provisionally effected performance by dividing the proceeds from the real property in question in proportion to the amount of the principal of the balance of claims held by X and the amount of the principal of the claim acquired by Y, it was also necessary to calculate the exact amounts of the proportionate payments.) 

[Summary of Decision]

Where (i) a single mortgage over real property secures several claims, (ii) the guarantor for only one of those claims pays it off in subrogation, and (iii) the proceeds from sale of the mortgaged real property are not sufficient to extinguish all of the secured claims, in the absence of a specific agreement between the obligee and the guarantor concerning the satisfaction of their claims out of those proceeds of sale, the parties shall share the proceeds in proportion to the balance of the claims held by the obligee and the amount of the claim acquired by the guarantor. 
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